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In petitions for certiorari filed today, the Acting Solicitor
General, on behal f of the United States of Arerica, requests this Court
to grant revi ewof the judgnment of the United States Court of Appeal s

for the Seventh Circuit in United States v. Booker and to grant

certiorari before judgnent in a case pendi ng on appeal to the United

States Court of Appeals for the First Grcuit in United States v.

Fanf an. Because of the singul ar i nportance of the questions presented
for review in these cases and the urgent need for their pronpt
resolution, petitioner noves for expedited consideration of the
petitions and, if the petitions are granted, for establishnent of an
expedited briefing schedul e so that oral argunent could be heard in
Sept enber or Cctober of this year.

1. On June 24, 2004, this Court held in Bl akely v. Washi ngt on,

124 S. . 2531 (2004), that a WAshi ngton st ate sentence was i nposed i n
violation of the Sixth Anmendnent jury-trial right because the
sentencing judge was permtted to find an aggravating fact that
aut hori zed a hi gher sentence than t he state statutory gui delines system
otherwi se permtted. The Court expressly noted that “[t] he Federal
[ Sent enci ng] Qui del i nes are not before us, and we express no opi ni on on
them” |d. at 2538 n. 9. The Court’s decisionin Bl akely, however, has
“cast a | ong shadow over the federal sentencing guidelines,” Booker
Pet. App. 2a, and called into question the constitutionality of the

procedures by whi ch federal courts, under the Sentenci ng Gui del i nes,
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find the facts necessary to determ ne a sentencing range for each
defendant. |In the 27 days since Blakely was deci ded, the federal
sentencing systemhas fallen into a state of deep uncertainty and
di sarray about the constitutional validity of the federal Sentencing
Qui del i nes system and what sentenci ng procedures should govern if
Bl akely invalidates that systemin whole or in part.

2. As discussed in the governnent’s petitions filed today, in

United States v. Booker, the Seventh Circuit concluded that Bl akely

applies to the Guidelines and remanded to the district court to
determ ne t he procedure to be fol |l owed for resentenci ng. Booker Pet.
App. la-13a. The Fifth Crcuit, by contrast, “h[e]ld that Bl akel y does

not extendtothe federal Guidelines.” United States v. Pi neiro, 2004

W. 1543170, *1 (5th Gr. July 12, 2004), petition for cert. pendi ng,
No. 04-5263 (filed July 14, 2004). In addition, in an opinion filed
just hours ago today, a divided panel of the NNnth Crcuit ruledthat

Bl akely appliestothe Guidelines. United States v. Aneline, No. 02-

30326 (9" Cir. July 21, 2004). The nmpjority went on to reverse the
Cui del i nes sentence i n that case, but hel d that Bl akel y does not render
t he Gui delines facially unconstitutional and that the district court
may, on remand, convene a sentencing jury to try the issues that
i ncreased the Cuidelines sentence. Slip. op. 3, 34. One judge
di ssented, agreeingw ththe conclusionof the FifthGrcuit inPineiro

and Judge Easterbrook’s dissenting opinion in Booker. 1d. at 39
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(Gould, J., dissenting). Two courts of appeals, the Fourth and the
Si xth, have granted en banc reviewto exanine the applicability of
Bl akely to the Cuidelines. See Booker Pet. 14 n.6. The federal
district courts, too, have taken wi dely varying approaches both in
addressing the constitutionality of the federal Sentenci ng Qui del i nes
system and in determ ning what alternative to inplenment if they

conclude the current system is invalid. See United States .

Penar anda, 2004 W. 1551369, *7 (2d G r. July 12, 2004) (outliningfive
approaches courts have taken to inplenent Blakely), certification

docketed, No. 04-59 (July 13, 2004); Blakely v. Washi ngton and the

Future of the Sentencing Guidelines: Hearing Before the Senate
Judi ci ary Comm, 106t h Cong. *7-*16 (July 13, 2004) (statenent of Hon.
Paul Cassell, Judge, United States District Court for the District of

U ah) (district-by-district reviewof district court efforts to address

Bl akely deci si on) (avai l abl e at http://judiciary.
senate. gov/print_testinony.cfnPi d=1260&W t i d=3669) (Cassel |
Testi nony).

The uncertainty anong the courts is highlighted by the en banc
Second Grcuit’sinvocationof therarely used certification process of
28 U.S.C. 1254(2) to seek guidance fromthis Court on the question

whet her Bl akely applies to the Guidelines. See United States v.

Penar anda, supra.

3. Expedited considerationis warranted to avoi d “an i npendi ng
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crisis in the admnistration of crimnal justice in the federal
courts.” Penaranda, 2004 W. 1551369, *8. Courts have adopted a
vari ety of nutual ly i nconsi stent approaches to i npl enenti ng Bl akel vy,
ranging from invalidating the GCuidelines sentencing system and
counsel ing the use of the Sentencing Guidelines Manual as a purely
advi sory docunent, to reconvening juries to determ ne relevant
gui del i nes- enhancenent facts. Uncertainty about howto proceed wth
federal sentencing is straining the resources of federal courts,
prosecut ors, and def ense counsel. It is al so subjecting “defendants,
victinms, and the public * * * [to] uncertain[ty] as to what sentences
are |awful.” Penaranda, 2004 W. 1551369, *7. Judges in several
districtsreport that inthe face of uncertainty about whet her and how
to i nmpl enent Bl akel y, change- of - pl ea and sent enci ng proceedi ngs “have
al nost conme to a halt.” Cassel |l Testinmony at *9 (reporting on
District of Kansas); seealsoid. at *13 (reporting on Western Di strict
of Ckl ahoma and Di strict of Rhode Island). The United States District
Court for the Southern District of Chio has declared a 30-day
norat ori umon sentencing i n cases that coul d be affected by Bl akel y,
and court officials report that at | east 100 cases have been put on
hol d. "Federal Appeals Court Weighs In On Guidelines,” Chio News
Net wor k, avail abl e at http://www. onnnews.
com 3 obal /story. asp?S=2041464 (visited July 19, 2004). Adistrict

judge inthe Southern D strict of West Virginiahas concludedthat, in
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light of Blakely and the “paramount inmportance” of “consistent
application of the law* * * in sentencing nmatters,” the court w |
“nmove all sentencing hearings to a date after Cctober 15, 2004.”

United States v. Thonpson, Cr. No. 2:03-00187-02, slip op. 2 (S. D

WVa. July 14, 2004). Oher district courts report that they “do not
have t he | uxury of del ayi ng sent enci ngs” because of jail overcrowdi ng
and cost i ssues. Cassell Testinony at *13-*14 (reporti ng coments of
Judge Caneron Currie, United States District Court for the District of
Sout h Carolina).

The nunber of cases potentially affectedis staggering. There are
approxi mat el y 64, 000 federal cri m nal defendants sentenced under the
Gui del i nes each year. See United States Sentenci ng Conm ssion, 2002
Sour cebook of Federal Sentencing Statistics, at Tabl e 2. That means an
aver age of approximately 1, 200 federal sentencings occur each week.
G ven the current disarray, avery | arge percent age of those cases may
result i nunlawful sentences. The nunber of federal cases affected by
t he questions presentedinthese cases wll increasedaily until this
Court resol ves those questions. “Wichever concl usionturns out to be
incorrect, and one of themw ||, thousands of cases soon wll| be
adversely affected. Theresult will be that thousands of defendants,
sentenced i n accordance with the i ncorrect conclusion, will haveto be
returnedtocourt for resentenci ng.” Penaranda, 2004 W. 1551369, *6;

cf. Booker Pet. App. 2a (notingthat district courts “are facedw th an
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aval anche of nmotions for resentencinginlight of Blakely”). Thus, as
the en banc Second Circuit concluded, “a pronpt and authoritative
answer [to Blakely's applicability to the Guidelines] is needed to
avoid amjor disruptioninthe admnistrationof crimnal justicein
t he federal courts -- disruptionthat woul d be unfair to defendants, to
crime victins, to the public, and to the judges who nust follow
appl i cabl e constitutional requirenents.” Penaranda, 2004 W. 1551369,

at *6. 4. The governnment has sought certiorari in two cases as
conpani on vehicles for this Court’s consi deration of theinplications
of Bl akely for federal sentencing. The governnent has suggest ed t hat

the Court grant the petitionsinboth casesinorder toassurethat the
Court has an appropriate vehicle in which to reach and resol ve the
vitally inportant i ssues presented. Simultaneous grants of reviewin
bot h cases woul d prot ect agai nst any possibility that | ater i npedi nents
toreviewin one or the other case m ght prevent tinely resol ution of

t he issues.

If the Court does grant review in both cases, the governnent
suggest s t hat one hour of oral argunent time be all otted for each case,
with the parties being directed in the first hour to address
principally whether Blakely applies to the Guidelines, and in the
second hour to address principally the consequences of any hol di ng t hat
It does.

5. Inlight of the urgent need for this Court’s resol ution of the
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guestions presented and t he thousands -- or tens of thousands -- of
crimnal sentencings that will be thrown into doubt until such
resolution is achi eved, the governnment noves that the Court adopt a
bri efing schedul e that woul d require respondentstofileresponsesto
t he government’ s petitions by July 28, 2004, so that the Court coul d
announce i ts deci si on whet her to grant the petitions on August 2, 2004.
For purposes of this notion, the governnent wai ves t he 10-day peri od
provided for inthis Court’s Rule 15.5 betweenthe filing of abrief in
opposition and the di stribution of the petitionandother materialsto
t he Court.

a. If certiorari is granted, the governnent suggests that the
Court adopt the foll owi ng schedul e for resol uti on of these cases: (1)
petitioner’s consolidated opening nerits brief to be filed on August
16, 2004; (2) respondents’ nerits briefs to be filed on August 30,
2004; (3) petitioner’sreply brief to be filed on Septenber 8, 2004;
(4) oral argunent to be heard on Septenber 13, 2004. Conpare, e.d.,

Rai nes v. Byrd, 520 U. S. 1194 (1997) (establi shi ng conpar abl e expedited

briefing schedule); United States v. Eichman, 494 U. S. 1063 (1990)

(sanme). That schedul e woul d permt the Court to achi eve the earli est
possi bl e resol uti on of the questions presented andto return a degree
of stability tothe federal sentencing systemat the earliest possible
date. Even several weeks of delay to the beginning of the Court’s

Cct ober 2004 Termwoul d result in additional hardship for the | ower
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courts and parti es who are deal i ng with consi derabl e uncertainty inthe
wake of t he Bl akely decision. Delay will al soincrease the backl og of
unsent enced def endant s or t he nunber of def endants sent enced under what
may turn out to be erroneous procedures, a nunber that is nounting
daily.

b. As an alternative, if the Court determ nes not to hear oral
argunent i n Sept enber, the governnent proposes the foll ow ng expedited
schedul e to al |l oworal argunent at the begi nning of the Cct ober 2004
Term (1) petitioner’s consolidated openingnerits brief tobefiledon
Septenber 1, 2004; (2) respondents’ nerits briefs to be filed on
Sept enber 21, 2004; (3) petitioner’s reply brief to be filed on

Sept enber 27, 2004; (4) oral argument to be heard on Cctober 4, 2004.

Respectfully subm tted.

PAUL D. CLEMENT
Acting Solicitor General
Counsel of Record

JULY 2004



